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partnership interest to a stranger contrary to a promise was held 
not given under duress. 28 In Hackley v. Headley, 24 the Michigan 
court would not allow a recovery by plaintiff after he had given 
a receipt in full for less than the amount due in order to get an 
immediate payment. The line at present between cases where 
recovery is permitted on the ground of duress and where recovery 
is denied on such ground seems to run between cases where the 
unlawful demand constitutes a tort and where it constitutes a 
mere threat to break a contract. The case under review is far 
from the border. There is nothing to show that plaintiff is respon- 
sible for defendant's financial difficulties. Plaintiff neither broke 
a contract nor committed a tort. 

L. B. S. 

Landlord and Tenant: When Tenant Is Not Estopped 
to Deny Landlord's Title. — In Hambey v. Wood 1 the District 
Court of Appeal affirmed the rule laid down in Tewksbury v. 
Magraff, 2 and sustained by subsequent decisions in California, 8 that 
the rule that a tenant is estopped to deny his landlord's title does 
not apply where the tenant was in possession at the time of taking 
the lease. The scope of the earlier decisions has, it is true, been 
somewhat modified by later ones, holding that in actions such ad 
unlawful detainer where title could not be tried the rule does not 
apply.* The tenant indeed, even in such actions, may show actual 
fraud in the making of the lease, 6 or may show that the landlord's 
title has expired during the lease. 8 Another limitation on the rule 
in Tewksbury v. Magraff is that the tenant will not be allowed to 
dispute the title of the landlord where the lease is given as security 
for a loan. 7 Another limitation is that production of the lease, 
whether during its term or after its expiration, makes a prima facie 
case for the landlord and the burden of proof is upon the tenant 
to prove title in himself. 8 

Even with the modifications mentioned, the California court 
stands practically alone in its view of this matter.* The great 
weight of authority is that the estoppel is not dependent on whether 

28 Taylor v. Ford (1901) 131 Cal. 440, 63 Pac 770. 
24 (1881) 45 Mich. 569. 8 N. W. 511. 

» (1918) 28 Cal. App. Dec 5. 

2 (1867) 33 Cal. 237. 

a Franklin v. Merida (1868) 35 Cal. 558. 

« Mason v. Wolff (1870) 40 Cal. 246. 

« Simon Newman Co. v. Lassing (1903) 141 Cat. 174, 74 Pac 761; 
Knowles v. Murphy (1895) 107 Cal. 107, 40 Pac 111. 

a Teich v. Arms (1907) 5 Cal. App. 475, 90 Pac. 962 

■> Knowles v. Murphy (1895) 107 Cal. 107, 40 Pac. 111. 

«De Peralta v. Ginochio (1874) 47 Cal. 459; Hallway v. Galliac (1874) 
47 Cal. 474; Abbey Homestead Assoc, v. Willard (1874) 48 Cal. 614. 

8 See 6 American Law Review, 1; Bigelow on Estoppel, 570; 1 Tiffany, 
Landlord and Tenant, 471 et seq. 
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the tenant was in possession when he took the lease, 10 nor on the 
right by which he was in possession. He may have been a mere 
trespasser, 11 or in possession under a lease from a third party, 18 
or under a claim of ownership in himself, 13 but if he takes a lease 
he is by the rule generally prevailing outside of California estopped 
to deny the title of his lessor, though the estoppel possibly may 
render him liable for rent to two parties. 14 

The estoppel forming the basis of the rule that the tenant may 
not dispute his landlord's title is not the estoppel by deed with 
which Coke was so familiar, but an estoppel in pais. It applies 
because the tenant by taking the lease has caused the landlord to 
change his position to his detriment. Where the tenant goes 
into possession under the lease he has clearly gained an advantage 
of which he should not be allowed to avail himself unless he 
admits his landlord's right to give the lease. But acquisition of 
possession should be only one of the elements in such an estoppel. 
At the time of making the lease the landlord may have been in a 
much better position to enforce his claims than he would be at 
a later date, and it is quite possible that the giving of a lease and 
allowing a tenant to remain in possession might prejudice his 
rights in other respects And if his rights are in fact prejudiced 
or his position changed because of the lease the estoppel should 
apply whether it arose through the giving of possession to the 
tenant or otherwise. The tenant is amply protected since if the 
attornment arose through mistake, 15 fraud or misrepresentation 1 * 
he may dispute the landlord's title and he is only estopped as 
to the lessor's title at the time of the lease and may show that 
it has terminated. 17 In case of an assignment by the lessor of 
the reversion the lessee stands in the same relation to the as- 
signee that he did to the original lessor, 18 but he may show that 
the transfer of the reversion was void. 19 This is clearly right. 
The California court would certainly not press its exception so 
far as to say that the tenant is not estopped as against the 



"Miller v. Lang (1868) 99 Mass. 13; Bailey v. Kilburn (1845) 10 Met. 
176: Bartlett v. Robinson (1897) 52 Neb. 715, 72 N. W. 1053; Wallace v. 
Ocean etc. Assoc. (1906) 148 Fed. 672; Rankin v. Simpson (1852) 19 Pa. 
St. 471; Parrot v. Hungelburger (1890) 9 Mont. 526, 24 Pac. 14; Dixon v. 
Stewart (1893) 113 N. C. 410, 18 S. E. 325. 

« Campau v. Lafferty (1880) 43 Mich. 429, 5 N. W. 648. 

"Sturges v. Van Orden (1902) 37 Misc. Rep. 499, 75 N. Y. Supp. 
1007; Lucus v. Brooks (1873) 18 Wall. 436, 21 L. Ed. 779. 

"Bullard v. Hudson (1906) 125 Ga. 393, 54 S. E. 132. 

"Hamilton v. Pittock (1893) 158 Pa. St. 457, 27 Atl. 1079; Piper v. 
Cashell (1903) 122 Fed. 614. „ „ ,„ 

" Thayer v. Society of United Brethren (1852) 20 Pa. St. 60. 

"Cross v. Freeman (1898) 19 Tex. Civ. App. 428, 47 S. W. 473; 
Carter v. Marshall (1874) 72 111. 609. „ . „ 

« Shields v. Lozear (1869) 34 N. J. Law 496; Jackson v. Rowland 

" Street™ v. Ilsley (1888) 147 Mass. 141, 16 N. E. 776; Smalley v. Mit- 
chell (1896) 110 Mich. 650, 68 N. W. 978. 
"Ross v. Kernan (1883) 31 Hun 164. 
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assignee of the reversion, because he entered not under the 
assignee but under the assignor, though the logic of Tewksbury 
v. Magraff, as pointed out by Mr. Willard in his article in the 
American Law Review, above referred to, leads inexorably to 
this conclusion. But, notwithstanding the concession in favor 
of the assignee of the reversion, the California rule does not 
contemplate the possibility of the lessor changing his position 
to his disadvantage in any way other than by giving possession 
to the tenant. This view would seem to be too narrow an 
application of the principle of equitable estoppel. It would seem 
entirely possible that the change of position may occur in some 
other way than by change of possession. 

The doctrine of Tewksbury v. Magraff may possibly be the 
result of a survival from the common law theory of the lease- 
hold interest, long since abandoned in American jurisprudence. 
Under the view of the common law the lessee before entry had 
no interest in the land, but the entire estate remained in the 
lessor until actual possession taken by the lessee. The interesse 
termini, as the lessee's right was called before entry, was some- 
thing more than a personal right, for it was assignable, but it 
fell far short of transferring an estate or interest in the land. 20 
No reason therefore existed under the common law for apply- 
ing the principle of estoppel in pais in the case of a right per- 
sonal rather than real — even had the doctrine of estoppel in 
pais been developed to the extent to which it has since been 
carried. May not the California case, decided in 1867 on the 
authority of earlier American and English cases, have overlooked 
the fact that since the time when the majority of those cases 
had been decided, the interesse termini had ceased to be and 
existed only as a specimen in the museum of legal antiquities, 
for the delectation and instruction of law students? Nowadays 
the lease itself passes the legal possession, without entry, and 
this was also the case when Tewksbury v. Magraff was decided. 

P. S. M. 

Municipal Corporations: Liability for Negligence in 
Maintaining Municipal Summer Camp. — In Kellar v. City of 
Los Angeles et al. 1 the plaintiff, a minor, attended a summer 
camp established by the city in the San Bernardino mountains, 
and while there received personal injuries due to the negligence 
of those in charge of the camp. He was denied a recovery 
in damages on the ground that in maintaining this camp the 
city was exercising a governmental function, as distinguished 

20 On the interesse termini, see Tiffany, Real Property, 90. 

1 (Jan. 28, 1919) 57 Cal. Dec. 111. The decision in the District Court 
of Appeals, which was contrary to that in the Supreme Court, was reported 
in 27 Cal. App. Dec. 225, and commented on in 6 California Law Review, 



